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by James Dornbrook | staFF writer

Mission Peak Capital is involved in a 
suit against banking giants Bank of Amer-
ica and Wells Fargo as the Kansas City 
firm tries to sort out a multimillion-dollar 
investment in mortgage-backed securities.

Mission Peak did its due diligence be-
fore acquiring for a client what it thought 
were senior notes in 2010. Instead, it got 
a more subordinate holding.

According to the suit, Bank of America 
filed an amendment to the governing doc-
ument — after it had sold the securities — 
knocking Mission Peak’s client’s position 
from the front of the line to the back.

This matters because the more senior 
position gets paid first when foreclosures 
hit the pool of mortgages backing the se-
curities; the lesser position is paid last. 
Mission Peak founder Wit Solberg said 
the securities would be profitable with 

the original rules but probably would lose 
money with the amended rules.

The tricky part involves being able to 
locate the amendments. Typically, inves-
tors look at original filings as the govern-
ing document and then rely on a trustee 
— Wells Fargo in this case — to file amend-
ments. Originators usually have no in-
volvement once bonds are sold.

Solberg started making calls to sort it 
out. Bank of America, Wells Fargo and 
ratings agencies such as Moody’s and 
Standard & Poor’s all offered different an-
swers. So the entity that bought the secu-

rities, Annapurna II LLP, filed suit in U.S. 
District Court in Kansas City asking for 
a declaratory judgment on whether the 
original filing or the amendments govern 
the deal.

Solberg said the uncertainty should cre-
ate questions throughout the mortgage-
backed securities industry.

“There are multiple billions of dol-
lars of these bonds out there, and if we 
can’t even have an agreement as to what 
the right rules are, it’s a big problem,” he 
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Cush Capital Management is small 
and relatively new to the market, but it 
has something in common with Amer-
ican Century Investments: a four-star 
rating from Morningstar in the Large 
Cap Value category.

Vern Cushenbery founded Overland 
Park-based Cush Capital in October 
2007, when the Dow Jones industrial 
average was at 14,000. Cushenbery said 
that the three years that followed were 
the most stressful of his life but that the 
recession turned out to be a blessing.

“It’s given us the opportunity to shine, 
relative to our peers,” he said. “In a bear 
market, our Large Cap Value strategy 
put more focus on the downside risk. It 
really stood out.”

The strategy is simple: Find invest-
ments in core markets where a com-
pany’s underlying book value is high-
er than the price at which the stock is 
trading. So, for example, if a compa-
ny that has a liquidation value of $13 
a share but is trading at $10 a share, it 
has less downside risk.

Steve Farrell, a Cush client from 
Overland Park, said he was drawn to 
the value-oriented investment philoso-
phy and appreciates the level of service 
Cush provides.

“They really strive to deliver constant 
communication and consistent cus-
tomer service,” Farrell said. “Most new 
holdings, he writes up in the newsletter 
and adds the rationale for why. It’s just 
a very comfortable relationship.”

Cush Capital has only $14 million in 

assets under management, but Cushen-
bery said he hopes to parlay the nation-
al renown that comes with a four-star 

rating into significant growth. He said 
the plan all along was to let a strong in-
vestment strategy be the marketing that 

attracts new investors.

by steve vockroDt | staFF writer

A surety bond company claims in a 
lawsuit that Walton Construction LLC 
was riddled with debt and insolvent 
long before it sold last year.

Travelers Casualty and Surety Co. of 
America made the claim in a suit filed 

in December in U.S. District Court in 
Kansas City. The company, based in 
Hartford, Conn., takes aim at Walton’s 
outside consultants, accusing Leawood-
based Boan & Connealy PA of furnish-
ing audits and financial statements that 
misrepresented Walton’s financial con-
dition.

Joel Krieger, a Wallace Saunders Aus-
tin Brown & Enochs Chtd. lawyer rep-
resenting Boan & Connealy, and ac-
countant Tracy Boan could not be 
reached for comment.

The accounting firm’s response, filed 
in court, denies Travelers’ substantive 
allegations and argues that the suit was 
filed after the expiration of the statute of 
limitations.

Neither Walton nor Core Construc-
tion LLC, the Phoenix-based company 
that bought Walton last year, is named 
as a party to the lawsuit. However, the 
action provides a glimpse into the de-
cline of what had been the area’s sec-
ond-largest general contractor.

Travelers claims that Walton’s ac-

countant from 2002 through 2008 hid 
the construction company’s true finan-
cial condition. The financial statements 
presented to Travelers misrepresent-
ed Walton’s revenue, cash, net worth, 
and they disguised that much of its re-
ceivables was non-collectable debt. The 
lawsuit did not list specific figures.

According to the suit, Walton’s fi-
nances should have caused Boan & 
Connealy to render an opinion that it 

Surety bond company alleges that Walton was insolvent
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Vern Cushenbery, owner and portfolio manager for Cush Capital Management LLC, says that even though the firm started in late 2007 
— on the cusp of the Great Recession — the bear market has “given us the opportunity to shine, relative to our peers.”
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said. “It increases the risk for investors.”
Mission Peak acquired the securities at 

an undisclosed rate for Annapurna about 
five years after they were issued. The val-
ue has declined from $6.36 million in 
2005 to $2.76 million, partly from princi-
pal and interest payments being distribut-
ed and partly from foreclosures.

The suit argues that investors usually 
look at original filings and then search for 
amendments with the trustee. It argues 
that Wells Fargo bore the responsibility to 
file amendments.

“There should be a document govern-
ing it, filed with the Securities and Ex-
change Commission,” Solberg said. “It’s 
usually pretty clear. So we looked at what 
we thought were the correct filings but 
later found ourselves in a bizarre situa-
tion where someone is now saying that 
document is not the right one. Nobody 
can agree on which set of rules is the right 
one.”

Wells Fargo and Bank of America said 
the amendments were filed legally and 
made publicly available.

“This action is an improper attempt by 
an opportunistic hedge fund to rewrite 
the terms of an investment it made in 
mortgage-backed securities in 2010,” the 
defendants said in the court filings.

The defendants argue that the agree-
ments authorize them to make amend-
ments, including correcting mistakes. 
They also argue that Annapurna has a mi-
nority stake in the pool and doesn’t have 
the approval of 25 percent of investors to 
amend the governing documents. The de-
fendants want the case dismissed.

Kraig Kohring, a Polsinelli Shughart 
PC lawyer who is uninvolved with the 

case, said it is possible the amendments 
were proper under securities laws. That 
said, this was more than a simple correc-
tive amendment, so the plaintiffs might be 
able to successfully argue that they were 
misled and that key information wasn’t 
where a reasonable person would look 
for it.

“In this instance, we’re talking about 
a sophisticated group that bought these 
bonds,” Kohring said. “Mission Peak had 
all the resources to find information be-
forehand, so it seems logical that they 
would know if information wasn’t provid-
ed in a typical manner. If it was hard for 
them to find, you can imagine how hard 
it would be for an investor who is less so-
phisticated.”

The firm isn’t new to this: It helps banks 
and pension funds unwind complex pools 
of mortgage-backed securities.

For Solberg, the main goal is to figure 
out what to do with Annapurna’s securi-
ties. The decision hinges on which set of 
governing rules applies.

“We talked to counsel and asked if we 
could sell it and what happens if this pos-
sibly sneaks by someone else because that 
doesn’t seem the right thing to do,” he 
said. “So we’re trying to clarify what we 
own and go from there, but Wells Fargo 
and Bank of America are basically saying 
we’re not allowed to have it clarified. So 
we’re in this conundrum.”
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“Now three years in, we’re at an 
inflection point where we’re start-
ing to become attractive to whole-
salers and other advisers nation-
wide who could potentially select 
Cush Capital, just as they could se-
lect Fidelity, American Century or 
other big portfolio management 
platforms,” Cushenbery said. “This 
four-star rating gives us an oppor-
tunity to really capitalize on this 
channel.”

When choosing a platform, it’s 
important not to rely on the ratings 
alone, said Stuart Speer, a certified 
financial planner for Waddell & 
Reed Financial Inc. and a professor 
of finance at Park University.

“The question is: Do you want 
one where the party is over or one 
where the party is just beginning?” 
Speer said. “So you need to be sure 
that your four-star isn’t on the way 
down from five stars, which would 
be a good indication to stay away.”

Financial advisers typically want 
to stick with fund managers that are 
in the top of their category, so hav-
ing a high rating surely attracts in-
terest, said Ryan Poage, president 
of Kansas City-based Ryan Poage & 
Co. However, the discussion about 
which investment to make at any 
given time in the investment cycle 
also includes whether you want to 
be in that particular asset category.

“That category could do very well 
for a while, but over time, it may 
hit a cycle where it doesn’t,” Po-
age said. “This being a fund with 
a strong three-year cycle could be 
viewed favorably since the market 
trends tend to still be fresh.”

Cushenbery said he thinks his 
strategy will stay solid in the long 
run. It’s designed using best prac-
tices he compiled when he did in-
vestment consulting work for De-
marche & Associates, where it was 
his job to interview portfolio man-
agers and make recommendations. 
It’s targeted to clients age 50 to 65 
who are primarily motivated to pro-
tect and preserve capital but still 
need a bit of upside. Cushenbery 
has his portfolio in the strategy.

“As risk tolerances change, we 
take the core product and mix it 
with varying levels of fixed-income 
and dividend-paying stocks,” Cush-
enbery said. “We can slant it toward 
safer and safer investments, so it’s 
scalable to fit each individual cli-
ent’s needs.”
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BonD: Independence, Bass Pro tangle over store’s rent

CUSh LArGe CAP VALUe
the strategy of cush capital Management 
llc’s core platform is long term and has 
three main parts:

• to target businesses with long-term sus-
tainable competitive advantages and 
avoid high turnover with investments. 

• to recognize and evaluate the intrinsic 
value of the business behind the stock to 
ensure long-term success.

• to recognize that investing in solid com-
panies with sustainable competitive ad-
vantages that are trading at a discount 
requires acting with conviction.

Source: www.cushcapital.com
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Wit Solberg, founder of Mission Peak Capital, says nobody can agree on which set of 
rules applies to an investment in mortgage-backed securities. 

ants or restaurants and a ho-
tel.

TIF bonds financing the 
project are to be paid by in-
creased taxes from the devel-
opment.

But the project has at-
tracted little more than nib-
bles since Bass Pro opened a 
180,000-square-foot, $70 mil-
lion store in 2008. Aside from 
the sporting goods retailer, 
the project includes Hob-
by Lobby and Mardel stores, 
and a Cheddar’s Casual Cafe 
opened this month.

In a Feb. 14 letter, the city 
requested full reimbursement 
from developer Crackerneck 
Creek LLC for the debt ser-
vice shortfall. Although the 
city has made moves to ter-
minate the group’s develop-
ment rights, the parties have 
continued to work together.

Crackerneck Creek prin-
cipal Byron Constance re-
sponded in a Feb. 23 letter 
that the group cannot meet 
the city’s payment request 
but is close to announcing 
two additional tenants for the 
project.

In the letter, Constance 
said he is awaiting final au-
thorization from Bridgestone 
America Inc., based in Nash-

ville, Tenn., for a Firestone 
store lease. He also indicated 
that Menards, based in Eau 
Claire, Wis., has executed a 
letter of intent to buy more 
than 15 acres for a new home 
improvement store.

Constance could not be 
reached for comment by the 
Kansas City Business Jour-
nal’s deadline.

Along with the uneasy rela-
tionship between the city and 
the developer, the city also 
has had disputes with Bass 
Pro Outdoor World LLC.

A prospectus for a supple-
mentary bond issue in 2009 
detailed a disagreement re-
garding rent payments due 
from Bass Pro, based in 
Springfield, Mo. The retailer’s 
agreement with the city calls 

for a minimum of $1 million 
a year in rent during the first 
20 years of operation. Bass 
Pro contended that $500,000 
was sufficient for the initial 
lease period.

The original development 
agreement also required Bass 
Pro to open a hotel by 2010. 
That hasn’t materialized.

The Independence project 
is the area’s second develop-
ment anchored by the sport-
ing goods retailer to fall be-
hind on its debt service.

In December, the Kansas 
City Business Journal report-
ed that sales tax revenue at 
the Olathe Gateway project 
at 119th Street and Renner 
Road had fallen far short of 
projections. The gap threat-
ens to throw the develop-

ment into bankruptcy and 
puts bondholders who invest-
ed in the deal at risk.

In 2010, Olathe made un-
scheduled transfers totaling 
more than $450,000 from re-
serve funds to cover debt ser-
vice on the bonds. In sepa-
rate filings with the Securities 
and Exchange Commission, 
the city characterized the 
draws as “reflecting financial 
difficulties.”

Bass Pro spokesman Lar-
ry Whiteley said the stores 
in Independence and Olathe 
are doing “very well.”

“We are just part of the 
overall development there. 
Our overall business has 

been very good 
since the reces-
sion started,” 
Whiteley said. 
“We are very 
pleased with 
our sales there.”

S t a n d a r d 
& Poor’s Rat-
ings Services 

has lowered its credit rating 
for Independence a notch, 
from an A+ to an A, amid 
concerns about the financial 
health of the redevelopment 
project. 
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Cush Capital Management is small and rela-
tively new to the market, but it has something in 
common with American Century Investments: a 
four-star rating from Morningstar in the Large Cap 
Value category.

Vern Cushenbery founded Overland Park-based 
Cush Capital in October 2007, when the Dow Jones 
industrial average was at 14,000. Cushenbery said 
that the three years that followed were the most 
stressful of his life but that the recession turned out 
to be a blessing.

“It’s given us the opportunity to shine, relative 
to our peers,” he said. “In a bear market, our Large 
Cap Value strategy put more focus on the downside 
risk. It really stood out.”

The strategy is simple: Find investments in core 
markets where a company’s underlying book value 
is higher than the price at which the stock is trad-
ing. So, for example, if a company that has a liqui-
dation value of $13 a share but is trading at $10 a 
share, it has less downside risk.

Steve Farrell, a Cush client from Overland Park, 
said he was drawn to the value-oriented investment 
philosophy and appreciates the level of service 
Cush provides.

“They really strive to deliver constant commu-
nication and consistent customer service,” Far-
rell said. “Most new holdings, he writes up in the 
newsletter and adds the rationale for why. It’s just a 
very comfortable relationship.”

Cush Capital has only $14 million in assets un-
der management, but Cushenbery said he hopes to 
parlay the national renown that comes with a four-
star rating into significant growth. He said the plan 
all along was to let a strong investment strategy be 
the marketing that attracts new investors.

“Now three years in, we’re at an inflection 
point where we’re starting to become attractive to 
wholesalers and other advisers nationwide who 
could potentially select Cush Capital, just as they 
could select Fidelity, American Century or other 
big portfolio management platforms,” Cushenbery 
said. “This four-star rating gives us an opportunity 
to really capitalize on this channel.”

When choosing a platform, it’s important not to 
rely on the ratings alone, said Stuart Speer, a certi-
fied financial planner for Waddell & Reed Financial 
Inc. and a professor of finance at Park University.

“The question is: Do you want one where the 
party is over or one where the party is just begin-

ning?” Speer said. “So you need to be sure that 
your four-star isn’t on the way down from five 
stars, which would be a good indication to stay 
away.”

Financial advisers typically want to stick with 
fund managers that are in the top of their category, 
so having a high rating surely attracts interest, said 
Ryan Poage, president of Kansas City-based Ryan 
Poage & Co. However, the discussion about which 
investment to make at any given time in the invest-
ment cycle also includes whether you want to be in 
that particular asset category.

“That category could do very well for a while, 
but over time, it may hit a cycle where it doesn’t,” 
Poage said. “This being a fund with a strong three-
year cycle could be viewed favorably since the 
market trends tend to still be fresh.”

Cushenbery said he thinks his strategy will stay 
solid in the long run. It’s designed using best prac-
tices he compiled when he did investment consult-
ing work for Demarche & Associates, where it was 
his job to interview portfolio managers and make 
recommendations. It’s targeted to clients age 50 
to 65 who are primarily motivated to protect and 
preserve capital but still need a bit of upside. Cush-

enbery has his portfolio in the strategy.
“As risk tolerances change, we take the core 

product and mix it with varying levels of fixed-
income and dividend-paying stocks,” Cushenbery 
said. “We can slant it toward safer and safer invest-
ments, so it’s scalable to fit each individual client’s 
needs.”

by James Dornbrook | staff writer




